
M o n t a g e

pecially poor African-American ones from 
the South, the Warren Court crafted a con-
stitutional “code” of criminal procedure 
specifying a host of rules such as strictures 
dictating the provision of counsel, the avail-
ability of jury trials, the reading of warn-
ings during police interrogation, and the 
exclusion of evidence when the rules were 
violated. In an argument bound to infuriate 
the American Civil Liberties Union, Stuntz 
argues essentially that rights are wrong: rath-
er than promoting equality of access to jus-
tice by rich and poor defendants alike, the 
Court’s procedural approach exacerbated the 
gap. Wealthy defendants who already could 
afford lawyers received even more ammuni-
tion to achieve acquittals. Poor defendants, 
on the other hand, suffered the bite of a 
political backlash fueled by the perception 
that the guiltiest defendants were receiving 
the most procedural protections at a time 
when crime in cities was skyrocketing.

In his book’s final chapter, Stuntz of-
fers some strategies for repair. He advo-
cates increasing the number of police on 
the streets, and of prosecutors and defense 
counsel. More police patrols, he suggests, 
should lead to crime control through the 

most politically responsive agency in the 
system—as he says occurred in the early 
twentieth century. More lawyers in the 
system could result in more trials and 
system transparency, in contrast to the 
low-visibility plea bargains that dominate 
convictions today. But local accountability 
ought to accompany transparency, Stuntz 
argues, so we also need system changes 
that promote neighborhood democracy. 
He is clear-eyed here: he admits that trav-
eling with him requires a major measure of 
hope. But he remains hopeful nonetheless.

A question one comes away with at the 
end of his story, though, is whether those 
who potentially stand to benefit from his 
diagnosis and recommended therapy—
primarily African-American men—agree 
with him. Twenty-three-year-old com-
munity college student and New York Times 
editorialist Nicolas K. Peart recently has 
written cogently and compellingly about 
being stopped and frisked by New York 
City cops five times since he turned 18. 
What would Peart say about Stuntz’s pro-
posals? I suspect he’d be quite concerned 
about a cornerstone of those recommenda-

tions: more police on the street. Stuntz’s 
strategy makes sense. More policing can 
result in lower levels of crime without in-
creasing imprisonment. It can be a sub-
stitute for incarceration as opposed to an 
automatic conduit to it, as many suppose. 
But intensified policing potentially brings 
with it increased estrangement from the 
police among people like Peart, the very 
group Stuntz intends to help.

No doubt Stuntz’s solutions—more 
policing, more prosecutors, more defense 
counsel, and more opportunities for the 
community to speak through jury trials 
about exactly what it will (and will not) 
tolerate—are potentially useful. But none 
of these mechanisms is particularly wel-
come in a world where the group suffering 
most from the incidence of crime and from 
the excesses of strategies designed to com-
bat crime distrusts that system and even 
views it as illegitimate. Simply putting 
more cops on the street, even if incarcera-
tion rates decline, is unlikely to enhance 
perceptions of the system’s legitimacy.

Somewhat counterintuitively, people 
typically care much more about how they 
are treated by law enforcement agents 

the People’s Courts: Pursuing Judicial 
Independence in america, by Jed Shug-
erman, assistant professor of law (Harvard, 
$35). At a time when judges are objects of 
derision in certain presidential primaries, and 
subject to heavily funded interest-group cam-
paigns in some states, the author explores 
the uniquely American practice of judicial 
elections and the consequences for an inde-
pendent judiciary—possibly “a new crisis for 
the rule of law.” Timely and important.

the Power of  Habit, by Charles Duhigg, 
M.B.A. ’03 (Random House, $28). The New 
York Times investigative reporter examines 
“Why We Do What We Do and How to 
Change It” by drawing on business case stud-
ies, neuroscience, William James, and more.

But Will the Planet notice? by Gernot 
Wagner ’02, Ph.D. ’07 (Hill and Wang, $27). 

An Environmental Defense Fund 
economist says frankly that, given 
the seven billion people on the 
planet, when it comes to “paper or 
plastic,” “what you and I do individu-
ally does not make the least bit of 
difference on its own.” Economics, 

however, can help: witness control of acid 
rain, removal of lead from gas, et cetera.

How to Read the Qur’an, by Carl W. 
Ernst, Ph.D. ’81 (University of North Car-
olina, $30). The Kenan Distinguished Pro-
fessor of religious studies at UNC Chapel 
Hill offers non-Muslims a new guide, with 
select translations, to a fundamental text 
that is more debated—and feared—than 
read in contemporary America.

the assumptions economists Make, by 
Jonathan Schlefer (Harvard, $28.95). Be-
havioral economics is much in vogue—but 
what about economists’ behavior? The au-
thor, a Business School research associate, 
looks into the assumptions that underlie 
these social scientists’ seemingly scientific 
models and finds human frailty, prompting 

his final recommendation: that the brethren 
“explain publicly what they do not know.”

new York at War, by Steven H. Jaffe, 
Ph.D. ’89 (Basic, $29.99). An independent 
historian probes Gotham as a strategic 
site shaped by war, from Indian attacks on 
Henry Hudson through the aerial horror 
of 9/11. Four centuries of “combat, fear, and 
intrigue” (as the subtitle has it) make one 
marvel at the concurrent ability to cope 
with threats and enable casual tourism.

Visionary Journeys, by Xiaofei Tian, 
professor of Chinese literature (Harvard 
University Asia Center/Harvard Univer-
sity Press, $39.95). During the spread of 
Buddhism in the fourth and fifth centuries, 
and in the nineteenth century, China and 
its people collided with outside ideas—
as they have again since Deng Xiaoping’s 
“reform and opening.” A close reading of 
travel writings from those eras reveals 
profound cultural impacts. (The author 
participated in this magazine’s “Changing, 
Challenging China” roundtable, March-
April 2010, page 25.)
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than about the particular outcome of the 
contact—that is, whether they are ar-
rested or not. Research shows that people 
care about being treated with dignity and 
respect, and, when encountering police, 
they look for behavioral signals that allow 
them to assess whether the officer’s deci-
sion to stop or arrest them was made ac-
curately and without bias. Perceptions of 
good treatment and fairness are the foun-
dations of procedural justice. Social-science 
evidence from around the world shows 
that people are more likely to obey the law 
voluntarily when they believe that author-
ities have the right to tell them what to do. 
In fact, people may be at least as motivated 
to comply with the law by the belief that 
they’re being treated with dignity and 
fairness as by fear of punishment. When 
police generate good feelings in their eve-
ryday contacts, it turns out that people are 
motivated to help them fight crime.

In this significant work, Stuntz recognizes 
the importance of this kind of legitimacy. 
“[W]hen the justice system seems legitimate 
to the young men it targets,” he writes, they 
“are more likely to follow the system’s rules. 
When that justice system seems illegitimate 

to those same young men, crime becomes 
more common and harder to control.”

My colleague, Tom Tyler, who has done 
the foundational work in this area, would 
argue that procedures, not substance, are 
the keys to enhancing legitimacy. The kind 
of procedures engineered by the Warren 
Court likely are not particularly helpful. 
Transparency is. And so are rules that help 
to identify wrongdoers with accuracy and 
that help to dampen bias. Procedures that 
allow participation—juries, yes, but also 
stop-and-arrest processes that give the 
target a chance to tell her side of the sto-
ry—are critical. Perhaps most importantly, 
legitimacy is created when policymakers 
welcome the help of high-crime communi-
ties in developing crime-control strategies, 
and when police officers focus on courtesy 
and respect in interactions with citizens.

Nicolas Peart may not disagree with 
Bill Stuntz’s analysis at the end of the day, 
but I am less confident that Peart would 
welcome Stuntz’s proposed remedies, no 
matter how closely they are tied to his 
critical diagnosis. Addressing this coun-
try’s addiction to imprisonment is not 
the same as attempting to repair the con-

sequences of our sad history with respect 
to race and crime. I think Stuntz is right 
on the money on the first, but the second 
needs a concerted effort toward racial rec-
onciliation in criminal justice.

Bill Stuntz was a remarkable human be-
ing. In addition to being a towering intel-
lect, he was a singularly humble man who 
regularly wrote for a blog (begun with a 
fellow law professor and evangelical Prot-
estant) named Less than the Least. The Col-
lapse of American Criminal Justice teaches us a 
great deal despite any flaw we may find in 
it. And even going part of the way with Bill 
is a path worth walking.   

Tracey L. Meares is Hamilton professor of law at 
Yale Law School, where her teaching and research 
focus on criminal procedure and criminal-law 
policy. She has written on policing and incarcera-
tion, among other subjects. Since 2004, Meares has 
served on the Committee on Law and Justice of the 
National Research Council.

Henry Friendly: greatest Judge of  His 
era, by David M. Dorsen ’56, J.D. ’59 (Har-
vard, $35). The life, thought, and work of 
the jurist (’23, LL.B. ’27, LL.D. ’71)—most 
prominently of the U.S. Court of Appeals 
for the Second Circuit—are analyzed com-
prehensively. In the foreword, the Honor-
able Richard A. Posner,  LL.B. ’62, who is in 
a position to know (Seventh Circuit), says 
of the work, “[W]e learn more about the 
American judiciary at its best than we can 
learn from any other biography.”

the Missing Martyrs, by Charles Kurz-
man ’86 (Oxford, $24.95). A professor of 
sociology at UNC Chapel Hill finds Muslim 
terrorists a marginalized and declining co-
hort, despite young Muslims’ alienation from 
perceived Western support for discredited 
governments in the Islamic world (some of 
them, of course, now being swept away).

Kayak Morning, by Roger Rosenblatt, 
Ph.D. ’68 (Ecco, $12.99 paper). A highly 
personal reflection on grief, following 
Making Toast, the author’s book about the 
death of his adult daughter.

the novel after theory, by Judith Ryan, 
Weary professor of German and compar-
ative literature (Columbia, $29.50). Sur-
rounded by literary theory, novelists began 
to imbibe and incorporate it into their fic-
tions. Ryan examines the results in works 
by Don DeLillo, Thomas Pynchon, Marga-
ret Atwood, and others.

Demand: Creating What People Love 
Before they Know they Want It, by 
Adrian J. Slywotzky ’73, J.D. ’76, M.B.A. ’80, 
and Karl Weber, B ’91 (Crown Business, 
$27). A consultant and a business writer 
examine triggers, trajectories, and launch-
es from Kindle and Teach for America 
through marvels yet unknown and unde-
sired. They might make a good panel with 
Charles Duhigg, above, on the intersection 
with willpower.

Miss Fuller, by April Bernard ’78 (Steer-
forth Press, $14.99). A short historical 

novel about Margaret Fuller, journalist and 
women’s-rights pioneer. It begins with an 
ending: a shipwreck. (The author, a poet 
and novelist,  was profiled in “Noir Ro-
mantic,” November-December 2010, page 
24.) For voracious readers of a factual 
bent, pretty nearly all the facts concern-
ing Fuller are in The Lives of Margaret Fuller 
(Norton, $32.95), a new biography by John 
Matteson, J.D. ’86, whose Alcott family bi-
ography—same era—earned the 2008 Pu-
litzer Prize.
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The “Enemy Alien Menace” looms over 
lower Manhattan: The New York Herald, 
March 28, 1918; cartoon by W.A. Rogers
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