
Not until page 201 of his eru-
dite book The Invisible Constitu-
tion does Laurence H. Tribe
drop the name of a one-time

research assistant: “a remarkable young
man who was then my student but who
has since gone on to astonishing and in-
spiring achievements in his own right,
Barack Obama.” The reference is entirely
gratuitous and a little embarrassing for a
reader who admires Tribe’s intellect and
was hoping he’d get through his slender
text (it’s only 211 pages, excluding notes
and appendices) without advertising his
relationship with the most famous for-

mer editor of the Ha r va rd
Law Re view.

I am not implying that
Tribe—’62, G ’63, J.D. ’66, Loeb
University Professor and pro-
fessor of constitutional law,
author of numerous influen-

tial scholarly books and articles, and cele-
brated advocate who has argued more
than three dozen cases before the Supreme
Court of the United States—went out of
his way to lavish praise on his one-time
acolyte in hopes that Obama would soon
be in a position to nominate justices to the
highest court in the land. Not at all. 

After reading this penetrating volume, I
am confident that Tribe, a perennial pres-
ence on potential nominee lists during the
Clinton years, has decided, once and for all,

to take his name out
of contention.

How do I

know this? Well, first there’s the very sub-
ject of the book, published last fall, a cou-
ple of months before Election Day. Tribe
argues that without something called the
“invisible Constitution,” neither we—nor
the jurists in black robes—can understand
the plain written one. “The visible Consti-
tution,” he writes, “necessarily floats in a
vast and deep—and, crucially, invisible—
ocean of ideas, propositions, recovered
memories, and imagined experiences that
the Constitution as a whole puts us in a
position to glimpse.” 

Picture the confirmation hearing before
the Senate Judiciary Committee. A Repub-
lican leans into his microphone and asks,
“So, Professor Tribe, can you explain to us
which of your ‘recovered memories’ and
‘imagined experiences’ you would bring to
bear when deciding whether to preserve
Roe v. Wade or extend a constitutional right
to marriage for same-sex couples?” 

That wouldn’t be the end of it, either.
Tribe has made the bold choice of illustrat-
ing his book with six glossy pages of ju-
risprudential doodles: winsome render-
ings in bright blue, green, and yellow
Magic Marker of a half-dozen methods for
“constructing” the invisible Constitution.
These he has entitled “Geometric Con-
struction,” “Geodesic Construction,” “Gy-
roscopic Construction,” and three other
types of construction that begin with the
letter “G.” 

It’s hard to capture in words the glee
that young Republican Senate sta≠ers
would experience as they skipped o≠ to a

Capitol Hill Kinko’s to reproduce easel-
mounted versions of the scholar’s art-
works, each of which he helpfully signed
“LT 2/08,” leaving little room to claim that
his publisher slipped in the illustrations
as some sort of joke. The blown-up
sketches would never get out of the tele-
vision shot. Even Dick Cheney’s crew
would have to classify the ensuing inter-
rogation as torture.

But i am not here (exclusively) to tease
Professor Tribe. His book, dubious illus-
trations notwithstanding, is a serious and
helpful meditation on constitutional inter-
pretation. The fact that it probably kills
any chance he’d have to put his provoca-
tive ideas into practice on the federal
bench is a sad reflection not on Tribe, but
on our shallow judicial politics.

Tribe argues persuasively that the most
conservative jurists on the closely divided
Supreme Court—chiefly Antonin Scalia,
LL.B. ’60, and Clarence Thomas—get it
wrong when it comes to deciphering our
foundational legal document. The origi-
nalists, as they are known, contend that
judges can look only to the literal words
of the Constitution and the “original” un-
derstanding of those words held by the
men who wrote and ratified them. That’s
why the conservatives find it laughable
that anyone could ground in the Consti-
tution a woman’s right to choose to seek
an abortion. The Constitution doesn’t
mention abortion. The Founding Fathers
would never have countenanced the act.
Case closed. 

Not so fast, Tribe
says. Jurists of all
stripes derive
their inter-
p r e t i v e
p r i n c i -
ples from
sources out-
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side the text of the Constitution, and many
of these principles cannot even be traced
directly to the document’s words. My fa-
vorite example of this seemingly self-evi-
dent but often-obfuscated observation is
the basis of originalism itself. The Consti-
tution nowhere instructs its inheritors to
interpret its opaque terminology (“equal
protection,” “due process,” “cruel and un-
usual punishments”) according to the orig-
inal understanding of its drafters. The
Constitution doesn’t o≠er guidance on
whether to read those terms as static or
evolving. There’s an argument to be made
that the Founders’ intent deserves special
deference, or maybe even something ap-
proaching exclusive deference. But such
ideas are drawn from someone’s version of
what Tribe calls the invisible Constitution:
the unwritten premises and intuitions and
experiences that have accumulated over
more than two centuries of law and poli-
tics in America.

Tribe’s liberal version of the invisible
Constitution is no secret, and he does not
elaborate much on the substance of his
views in this book. He believes that
judges—whether they lean left or right—
inevitably champion the values they per-
ceive as underlying or animating the am-
biguous admonitions and protections
outlined in the Constitution. In articulat-
ing those values, judges give meaning to a
phrase like “equal protection.” For him
those words, applied to questions of racial
relations, can be used not only to strike
down intentional segregation but also to
uphold race-conscious policies (“a∞rma-
tive action”) that seek to remedy the lin-
gering injustices of slavery and Jim Crow.
For Justice Scalia, equal protection sug-
gests that race can never be taken into ac-
count in any way in forming public poli-
cies. That’s a legitimate argument. Tribe’s
point here is only that it can’t be settled by
simplistic appeals to literalism or the par-
lor game of WWJMD (What Would
James Madison Do?).

As for the doodles—well, some of them
I just didn’t get. For all its vectors and pro-
tractor-drawn circles, Geometric Con-
struction left me ba±ed. (Don’t feel bad
if you have the same reaction; after all,
Tribe’s undergraduate concentration was
mathematics.) 

Geodesic Construction, by contrast, is
much easier to understand. Tribe has
scribbled a many-faceted form similar to
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The Case for Big Government, by Jeff

Madrick, M.B.A. ’71 (Princeton, $22.95).

The editor of Challenge argues that “ac-

tive and sizable government has been

essential to growth and prosperity,” in a

book that anticipated recent headlines.

Wired for War, by P.W. Singer, Ph.D. ’01

(Penguin, $27.95). Those drones over

Afghanistan and Pakistan, says the Brook-

ings Institution senior fellow, are but the

leading edge of robotic conflict in the

twenty-first century.

Postcards from Tomorrow Square, by

James Fallows ’70 (Vintage, $14.95

paper). Collected dispatches by Atlantic
Monthly’s man in Shanghai and Beijing.An

excellent shoe-leather reporter, Fallows

accessibly covers Chinese manufacturers,

Macau’s gambling boom, and the coun-

try’s massive hoard of dollars.

The Crisis of the Twelfth Century, by

Thomas N. Bisson, Lea professor of me-

dieval history emeritus (Princeton,

$39.50). Amid collapsed leadership and

governance, threats to social order and

peace, new approaches to power and le-

gitimacy arose. A sweeping scholarly his-

tory of Western Christendom.

The Piano Teacher, by Janice Y. K. Lee ’94

(Viking, $25.95). A debut novel of “ro-

mance, secrecy, and betrayal,” as the pub-

lisher puts it, in World War II and a

decade later, set in Hong Kong, where

the author (formerly of Elle and Mirabella
magazines) was born and now lives.

Still Jewish, by Keren R. McGinity, A.L.M.

’97 (New York University, $39.95). A

multigenerational history of women and

intermarriage in America.

More Than Just Race, by William Julius

Wilson, Geyser University Professor

(W.W. Norton, $24.95). Wilson’s latest

installment in a career-long investigation

of ghettos, low-skilled black men, and the

fragmentation of African-American fami-

lies—and of the changes

needed to alter the status quo.

All Other Nights, by Dara

Horn ’99 (W.W. Norton,

$24.95). A different sort of

Civil War romance, this novel begins

with Jacob Rappaport planning a poi-

soning at Passover in New Orleans.

The Scientific Life, by Steven Shapin,

Ford professor of the history of science

(Chicago, $29). A densely reasoned ex-

amination of the moral life of scientists

and why it matters, as they practice in

the academy, within corporations, and as

entrepreneurs in pursuit of riches.

Enchanted Hunters: The Power of Sto-

ries in Childhood, by Maria Tatar, Loeb

professor of Germanic languages and

literatures and of folklore and myth-

ology (W.W. Norton, $26.95). More ex-

ploration of children and reading, as

previously reported in “The Horror and

the Beauty” (November-December 2007,

page 36).

China between Empires, by Mark Ed-

ward Lewis, JF ’86 (Harvard, $29.95). A

Stanford scholar on the formative pre-

Buddhist period of the Northern and

Southern dynasties.

O f f t h e  S h e l f
Recent books with Harvard connections

Quality time: Rainy Day with Dream
Blocks (1908), by Jessie Wilcox Smith
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the geodesic domes made famous by Buck-
minster Fuller ’17. He suggests that a large
body of famous constitutional rulings
make more sense if they are seen as the tri-
angular facets that comprise the geodesic
surface. Beneath the facet that is the land-
mark Miranda v. Arizona decision that
yielded “You have the right to remain
silent,” and other warnings to criminal
suspects, lies the core Fifth Amendment
protection against coerced self-incrimina-
tion. Beneath the decisions establishing
the “exclusionary rule”—which requires
courts to throw out evidence, even if true

and relevant, that has been gathered in an
unconstitutional manner—lies the need to
give practical force to protections such as
that against self-incrimination. 

Tribe does not insist that these particu-
lar facets are the only possible ways to
shield the constitutional values in question.
But he does maintain that there was noth-
ing illegitimate about the Supreme Court
employing the invisible Constitution, via
Geodesic Construction, to give the visible
one practical e≠ect and meaning.

The nation, I think it’s safe to say, will
not have the opportunity to hear Laurence

Tribe explain his six “G”s as a nominee be-
fore the Judiciary Committee. Barack
Obama seems like a pragmatist who will
send up candidates for the court more
likely to win broad approval. But I kind of
wish the Democrats would call Tribe as an
expert witness to talk about how we think
about the Constitution, seen and unseen.
We’d all learn a lot.  

Paul M. Barrett ’83, J.D. ’87, an assistant managing
editor at BusinessWeek, covered the Supreme
Court for the Wall Street Journal from 1991
through 1996.
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Three years ago, Lee Smith ’69, associate vice president for

legal affairs at the University of Texas, his wife, Michelle, and

their 19-year-old daughter,Allison, visited Al Akhawayn Univer-

sity in Ifrane, Morocco, where Allison eventually enrolled for a

year. For Smith, it was his first time back in Morocco since

1975, when he lived there for two months, staying “until either

my health or my money ran out,” as he recalls.Though he had

been a passionate photographer in college, when “my camera

was a permanent extension of my hand,” he had not done any

serious photography for 30 years. Meanwhile, digital technology

had revolutionized the field that Smith had abandoned out of

frustration with his lack of a darkroom and the control of the

final image that it offers—a function that darkrooms have now

largely ceded to computer software.

During his 1975 Moroccan sojourn, Smith took no pictures,

partly because he had been told that its people were averse to

being photographed. But on his return trip, he carried a five-

megapixel Pentax camera and a determination to “take pictures

I could show somebody.” He discov-

ered that Moroccans didn’t mind pho-

tographers, that digital photography

had arrived, and that “I still had an eye.”

Furthermore, he could fine-tune his

prints on a computer. “Everything that

had turned me off to photography was

gone,” he declares.“Now, I’m a second-

life photographer.”

“I have always loved the photo

essay,” he adds. (In college, he created a

number of them for Harvard Yearbook

Publications, where he was managing

editor as a senior; he has also had pho-

tographs published in Time and Cos-

mopolitan.) In re-

cent years he has

made a third voy-

age to Morocco and two trips to Guatemala, pursuing what he

calls “cultural photography.” He asks, “What would a Moroccan
see in Morocco? I wanted to become a reflection of that,

shooting things a Moroccan would look at and say, ‘This is my

culture’—not just something an outsider would be impressed

by. I need to see it from their point of view; I can’t just be in a

bus somewhere taking a picture.”

To do this, a photographer needs to melt invisibly into the

surroundings while remaining present and engaged. Smith’s

physical appearance, which he calls “visually ambiguous,” helps:

though he’s identified as an African American in the United

States, his ethnic heritage, which includes Native American and

European elements, has led some to peg him as Peruvian or

Italian. “Pakistanis see me and think I am Indian,” he explains,

“and Indians see me and assume I am Pakistani.” Furthermore,

he adds,“I have never met a stranger.” In Guatemala, for exam-

ple, he spent time every day with a Mayan woman named Ruth,

who sold textiles in the village market.“Her friends, the women

who did the weaving, became my friends,” Smith says. “For some

reason people open themselves to me and welcome me into

their lives.”

Exhibition spaces have also welcomed him to their walls. In

the past two years, Smith’s 20-by-30-inch prints have hung in

eight different venues, from New York to his hometown of

Austin (see www.imagesofmorocco.com). As a “second-life

photographer,” he often reflects on a bit of advice he got from

Ansel Adams in 1970, but was “too self-absorbed to under-

stand,” he says.“Ansel said, ‘If you want to be a successful pho-

tographer, get a job selling shoes.’ What he meant was, if you

want to discover your art, find a day job that pays the rent and

puts food on the table, because if you depend on photography

to do that, you will be consumed by taking the pictures people

pay you for, and will never discover your own art. Maybe prac-

ticing law is something like selling shoes.” �craig lambert

G A L L E R Y
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Left: A Mayan textile vendor, Ruth, whom
Smith befriended in a Guatemalan village
market. Above, right: oranges stacked for
sale at a Moroccan bazaar.
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Hear the director of the MIT AgeLab discuss 
technology’s impact on longevity at 

www.cambridgetrust.com/longevitypodcast

These days, more people are living to 

age 100, and beyond. As you’ll learn 

in the first Thought SeriesSM podcast from 

Cambridge Trust Company, technology 

is helping them live better. In the next 

few years, a major 

automobile company will 

introduce a car that can 

give you a checkup while 

you’re behind the wheel. 

It will be able to assess 

your stress level and 

adjust its performance, 

lighting, and interior scent 

accordingly.

You’ll also hear about healing homes. 

Rather than make frequent trips to the 

hospital for medicine and routine checkups, 

you or your caregiver can rent a hospital 

room online and have it delivered to your 

home address. The room comes with a bed 

and various diagnostic machines, so you 

can monitor your health on a daily basis.

At  Cambridge Trust 

   Company, we believe 

that managing wealth 

effectively is an essential 

part of living well in every 

stage of life. That’s why 

we’re bringing you this 

podcast on longevity and 

technology. Whether you’re 

45 with young children, or 

90 and still going strong, our advisors have 

both the personal interest and technical 

expertise to help you achieve your financial 

goals. Visit our Web site for more Thought 

Series articles, podcasts, and events.

ThoughtCA M B R I D G E T R U ST

S E R I E S

SM

Curiosity, rewarded.

What will you be

driving at age 119?
And other things worth considering.

How can you 
rewrite the rules 

of old age?

Reprinted from Harvard Magazine. For more information, contact Harvard Magazine, Inc. at 617-495-5746


