
ing decision in Furman v. Georgia (1973),

striking down all existing death-penalty

laws as being arbitrarily administered. 

But as one state after another resumed

capital punishment under redrafted laws,

Greenhouse writes, “Blackmun’s discom-

fort with the death penalty grew with

each passing term.” In McCleskey v. Kemp
(1986), he dissented from a 5-4 opinion re-

jecting a racial discrimination challenge

to Georgia’s administration of the death

penalty. The majority upheld the capital

sentence despite statistical evidence

showing that a black defendant who

killed a white victim was 4.3 times more

likely to receive a death sentence than a

white defendant who killed a black vic-

tim. Blackmun’s dissent represented a

sharp reversal of views he had expressed

on the Court of Appeals in 1968, uphold-

ing the death penalty for rape of a white

woman by a black defendant. Despite sta-

tistical evidence in that case showing that

a black man was 3.5 times more likely to

receive the death sentence for raping a

white woman than a white defendant

was for raping a black woman, Blackmun

nevertheless refused to find racial dis-

crimination “on the basis of broad theo-

ries of social and statistical injustice.”

By 1993, the year before his retirement,

Blackmun finally arrived at the conclusion

that because “the death penalty remains

fraught with arbitrariness, discrimination,

caprice and mistake,” it is always uncon-

stitutional. He then orchestrated the an-

nouncement of his change of heart to pro-

duce maximum e≠ect. Just four months

before he retired, Blackmun delivered a

solitary, passionate 22-page dissent from a

decision upholding the death penalty,

concluding with what would become his

most famous words: “From this day for-

ward, I no longer shall tinker with the

machinery of death.”

In Becoming Justice Blackmun, Linda

Greenhouse has given us her customar-

ily lucid analysis of the major legal is-

sues before the Supreme Court during

Blackmun’s 24-year tenure. Her acces-

sible narrative puts legal issues in the

broader social context. But it is her

touching portrayal of the sad collapse of

the Blackmun-Burger friendship that is

the most striking contribution of this

book.

From the time Burger and Blackmun at-

tended kindergarten and Sunday School

together in their Minneapolis neighbor-

hood until Blackmun’s appointment to the

Supreme Court 55 years later, they were

close, probably best, friends. During the

periods they were apart, they exchanged

hundreds of warm and mutually support-

ive letters. When they worked in the same

city, they frequently lunched together.

When Blackmun, who had been the best

man at Burger’s wedding 30 years earlier,

attended Burger’s swearing-in ceremony

at the Court of Appeals, Burger wrote: “I

can’t tell you how much it meant to me to

have you on hand last Friday—again as

my Best Man in a sense.”

Both of Blackmun’s appointments—to

the Court of Appeals and the Supreme

Court—probably would not have oc-

curred without Burger’s political clout

and active support. As he was about to be

sworn in as Supreme Court Justice, Black-

mun received a letter from Burger rejoic-

ing in what a “great way…it will be…for us

to finish our judicial stint [together].” He

recalled “that law firm idea of 35-40 years

ago now comes into fruition in a way we

never dreamed of—at least until lately.”At

more or less the same moment, however,

Blackmun’s 85-year-old mother was warn-

ing the new justice that the Burger-Black-

mun relationship inevitably would

change. Blackmun later recorded his reac-

tion: “Mother, it just can’t. We’ve been

friends for a long time.” 

Becoming Justice Blackmun is a sensitive

and perceptive narrative of the progres-

sive breakdown of their friendship. As

Greenhouse observes, “the strains be-

tween…Blackmun and…Burger intensified

with each passing term.” By his account,

the rift occurred quite early, during Black-

mun’s fifth term on the Court, in the Wa-

tergate tapes case, United States v. Nixon
(1974). After Burger had assigned himself

the Court’s opinion, Blackmun collabo-

rated with other justices in e≠ectively

taking the case away from Burger, who
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A correspondence corner for not-so-famous lost words

Mike Kempson requests a source for

the following exchange, possibly from

an old poem: “It was just the other day

that the Gray Swan sailed away.” “The

other day? ’Twas 20 years ago!”

“die a little each day” (May-June).

Thomas Finucane suggests as a possible

source “a prominent subtext in geriatric

medicine,” the following excerpt from

Shakespeare’s King Lear: “O, our lives’

sweetness! / That we the pain of death

would hourly die / Rather than die at

once!” (5.3.184-6).

“heights of joy, depths of sorrow”
(May-June). John Hostage and Helmuth

Joel both suggested in reply Clara’s song,

from the second scene of the third act of

Goethe’s play Egmont.

Send inquiries and answers to “Chapter

and Verse,” Harvard Magazine, 7 Ware

Street, Cambridge 02138.

“From this day forward, I no longer shall tinker
with the machinery of death.”

A death-penalty protestor 
before the Supreme Court in January 1977.

P h o t o g r a p h  © B e t t m a n / C o r b i s

Browser-final  6/16/05  12:02 PM  Page 22




